Nedarim 34a

Understanding When and Why a “Returner’s Fee” Has to be
Given to Hekdesh

We learned in a Mishna 39
in a place that they take for it 95y y90%¥ 0ipn
payment (for the returning) 95¥¢

‘give’ the benefit to hekdesh ¥1pnY nxyn Man

The Mishna said that even though it is mutur to return the
lost object, if in this location it is the custom for the owner to give
a ‘finder’s fee’ i.e., compensation for the income the returner lost
as a result of spending the time returning the object, this ‘finder
fee’ has to be given to hekdesh (i.e., even if the returner declines
to take it, the owner has to give it to hekdesh, because if he
doesn’t, it will come out that the owner has benefitted from the
returner).

The Gemara now tries to figure out the case in which this
halacha is true. The Gemara says:
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The Mishna stated that one is allowed to return the lost
object, and with regard to this there was a machlokes with regard
to which case the Mishna is referring to. According to one
opinion, the heter of the Mishna applies both in the case that the
owner is assur to benefit and in the case that the return is the one
who can’t benefit. If so, we can say that the case in which the fee
has to be given to hekdesh is the case in which both the owner
and the returner are assur to benefit from each other. And in this
case we understand very well why in both these cases the
‘returner’s fee’ has to be given to hekdesh. If the owner gives the
returner the fee, the returner has benefitted. And if he does not
give the fee, the owner has benefitted (as he got his object back
without having to pay for it). Therefore, the only option is to give
the fee to hekdesh, and by doing so, no one benefits, and we
understand the Mishna very well.

The Gemara continues and asks:
But according to the one who holds 9x7 N0 YN
that when the property of *923¥2
the owner of the lost object N2an Yya
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According to the opinion that holds that if the returner is the
one who is assur to benefit, the object cannot be returned, the
Mishna is obviously not referring to such a case as the Mishna
clearly says that the object can be returned. If so, according to this
opinion, the Mishna must only be referring to a case in which the
owner is the one who is assur to benefit from the returner. But if
so, why does the ‘finder fee’ not be given to the returner. He is
not the one who is assur to benefit, and if so, there should be
nothing wrong with him taking the fee.

The Gemara answers:
207 N1NOn one of them it was learned

The Gemara answers that this halacha that the ‘finder’s fee’
must be given to hekdesh was only said in reference to one of the
two parties involved, that is, it was said with reference to the
owner but not the returner. If the owner wants to give the fee to
the returner, he is allowed to do so (that is the returner is allowed
to benefit from this fee). However, if the returner declines to take
it (and by doing so he benefits the owner), in this case the owner
must give the fee to hekdesh in order to prevent himself from

benefitting from the returner.

Another Version of the Machlokes R’ Ami and R’ Asi (when
is one allowed to return a lost object to someone that he is
assur to benefit from)?

The Gemara now brings the opposite version of the

machlokes between Rav Ami and Rav Asi.
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To Summarize: In this version of the machlokes, everyone
agrees that if the returner is assur to benefit, he can return the
object. This is because even though in theory the returner benefits
because of the ‘Perutah D’Rav Yosef, this is not common and is
therefore it is not considered a benefit (that is assur as a result of
the neder).

But in the case that the owner is forbidden to get benefit, this
is the machlokes. One shita holds that in this case it assur to
return the object, as by returning the object the owner benefits as
he gets his object back. The second shita holds that even in this
case the object can be returned, and it is not considered as if the
owner is benefiting as the owner is just getting his own object
back.

The Gemara now asks a similar question to what it asked

previously on the first version of the machlokes.
We learned in the Mishna 39

26 Why Can the Person Pay Back the Other Person’s Debt but not Return His
Object?

Although the Ran explains why paying back a debt is different than returning
a lost object, it is not entirely clear as to Ran’s intent. We will explain the Ran as
we understand it, but the readers are urged to see the Ran inside for themselves

Seemingly the Ran is saying that the reason why you cannot return the lost
object is because be doing do, you are directly benefiting the person (as the Ran
writes, you are putting the object in the person’s hand), as opposed to paying
back the debt where you are only indirectly giving him benefit. Another way of
explaining the difference is that with regard to paying back the debt you are just
preventing a loss to him as opposed where you actually give him something.

The Ran then continues and according to our understanding he is just
coming to answer a different question but is not explaining why the act of paying
back a loan is not considered a benefit as opposed to returning the object which
is considered a benefit (although there are those who learn that the Ran is giving
two distinct answers to explain the difference between paying back a debt and
returning a lost object).
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The Gemara asks a similar question to the one that was asked
previously but in a different manner. The Mishna said that the
‘returner’s fee’ has to be given to hekdesh. The Gemara now tries
to find the case for this halacha. The Gemara starts by saying that
according to the one that holds that the Mishna is discussing both
a case in which the owner is assur and a case in which the returner
is assur, we can understand the halacha of ‘place’ very well. (When
the Gemara refers to the halacha of ‘place’ it is referring to the halacha that says
that in a place that the custom is to give a “finder’s fee’, this ‘finder’s fee must be
given to hekdesh.)

If the Mishna is discussing a case in which the owner is
forbidden to get benefit, then if the returner forgoes this fee, the

owner will benefit as he got his object back without the need to

The question that the Ran is coming to answer is what do to with the
reasoning of the one who allows the returning the lost object. The first shita in
our sugya holds that he is allowed to return the lost object as this is not
considered as a benefit to the owner as the person is just returning something
that already belonged to him. If so, what does the shita that holds that it is assur
to return the object do with this line of reasoning?

This is the question that the Ran is coming to answer, and he says that it is
still considered a benefit because if this person had not returned , it is quite
possible that it would have been lost forever. Therefore, despite the fact that the
object already belongs to owner, it is considered a benefit when it is returned to
him. (22x,1M277 |12 |"2W IwWaNt L1M7 N0 (177 wiL,IND R'awn NaT1aaon '
DY "'V, |2 13'KY NN11D).



pay this fee. Therefore, the Mishna tells us that in this case the
owner must give the fee to hekdesh (in order that he should not
benefit from the returner).

But according to the one that holds that the heter of the
Mishna is only in a case in which the returner is assur to benefit
but not the owner, why does the owner have to give the fee to
hekdesh? Why can he not just keep it for himself? Even though

27 Understanding why the Gemara Could Not Answer as it Did Previously that
the Mishna is Referring to a Particular Case

In the first version of the machlokes there was a shita that held that the case
of the Mishna is only if it is the owner who was not allowed to benefit. And on
this the Gemara asked that why does the finder’s fee have to go to hekdesh? If
the case is one in which it is the owner who is not allowed to benefit but the
returner could benefit, why would the owner not be allowed to give the finder’s
fee to the returner? To which the Gemara answered that the Mishna is discussing
a case in which the return is not willing to accept the fee, and this causes the
owner to benefit as he now got his lost object back without having to pay the
usual fee. Therefore, we understand very well why the owner has to give the fee
to hekdesh. This is done in order to prevent him from benefiting from the
returning.

this is a benefit to the owner, this is not a problem at all as
according to this shita it is the returner who is assur to benefit
and not the owner.

The Gemara concludes that indeed this is a valid question on
this shita.”

But according to version of the machlokes that the Gemara is now
discussing, there is a shita that holds that the Mishna is only discussing when it
is the returner that is assur to benefit and not the owner and on this the Gemara
has its ‘unanswerable’ question of why the finder’s fee has to be given to
hekdesh. The Gemara’s question is based on the fact that if the owner is allowed
to benefit from the returner, then there is no circumstance that would force the
owner to give the finder’s fee to hekdesh. That is, we understand very well why
the owner cannot give the fee to the returner as the returner is not allowed to
benefit from the owner. But if so, why cannot the owner just keep the fee for
himself? Even though this would cause the owner to benefit from the returner,
this would not be a problem as there is no issur on the owner according to this
version of the machlokes. And yet the Mishna says that the fee must be given to
hekdesh, and this is why the Gemara concludes that it is difficult to understand
why this is true according to this version of the machlokes.



Nedarim 34b

The Halachos of Using an Object of Hefker that One Made
Hekdesh

Although this previous halacha seems unrelated to our
Gemara, the Ran explains that the reason that the Gemara brings

this halacha is because it is similar to the Gemara’s next question.
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A vperson finds a loaf of bread that is hefker and makes it
hekdesh. If the person then goes ahead and eats the loaf, he is
ma’al on the entire value of the loaf as he is taking the loaf out of
the reshus (domain) of hekdesh (it is forbidden for a private
person to benefit from things that belong to hekdesh (see
footnote for further explanation).

However, if he takes it, not to be koneh for himself but rather
just to eventually give it over to his sons as an inheritance, in this
case he will only be ma’al according to the value of the benefit
that he gets with this that his children appreciate what he did
(this type of benefit is referred to as NN N2V — that is, benefit
from this that others have feelings of gratitude towards you).

He is not ma’al according to the actual value of the loaf as he
did not have in mind to be koneh the loaf, and as such, he did not
remove it from the reshus of hekdesh. But he is ma’al according
to the value of the Ny N2iv that he received from this that he
promised his sons this loaf (i.e., he is ma’al according to the value
of the benefit that he got from the bread which is the value of the
NN N2IV).

28 Why Does the Gemara Specifically Choose a Case of Hefker?

The Ran explains that the Gemara specifically chose a case in which the loaf
was hefker and not that the loaf belonged to him. The Ran explains that if the
loaf originally belonged to him and afterward, he ate it, the person would not be
ma’al. The reason for this is that even though he ate what belonged to hekdesh,
the loaf did not change from being in one reshus (domain) to being in another
reshus. That is, before he made the loaf hekdesh, the loaf was in this person’s
reshus and even after he made it hekdesh it is still in hekdesh’s reshus. This is
because even after the person made the loaf hekdesh, he becomes like the
gizbar (i.e., the one in charge of hekdesh) on the loaf. And the rule is that the
only way a person can be ma’al is if he takes it from one reshus to a different
reshus, but in this case since the object did not change reshus with his eating he
will not be ma’al.

If a Person Forbids an Object from His Friend, Can He then
Give it to His Friend as a Gift?

He asked from him 7%%5 nya

Rav Chiya bar Avin from Rava X295 yan 92 X0 34
(if a person says) “My loaf 49

should be (assur) to you” 7°%y

and he then gave it to him 9 73y

as a present NMHN3

what is the halacha yn

The Gemara now explains its sofek.
“My loaf” he said to him 5 9% »922

(and therefore he means to say that) when »3
it is in his reshus mmv9a AN
that is when it is assur 99087 N0

or maybe N%57 N

“On you” he said to him 759 99x 9>y

(and therefore we say that) he meant to make W11 70"¥ NNy
it hekdesh on him

This person said, “my bread should be onto you”, and on this
the Gemara has its sofek of which part of this statement is the
main part. That is, when he said the word “my loaf” do we say
that his intention was to limit the neder to only that time that the
loaf is actually his, and if so, if he would then give the loaf to this
person, it will no longer be his and therefore it would then be
mutur.

Or do we say that since this person said the words “on you”
his intent is to say that this loaf should be onto you like a korban,
and if so, just like a korban is assur forever, so too this loaf should
be assur forever as well.

The Gemara answers:
He said to them »%y 9N

However, in the Gemara’s case the person is ma’al when he eats it. The Ran
explains as follows. When the person said that the object of hefker should
become hekdesh, it becomes hekdesh as a person has the ability to be koneh
(acquire) things that are in his daled amos. Therefore, since this loaf was in his
daled amos, he has the ability to make it hekdesh, and it comes out that this
person was never koneh the loaf. And therefore, when he ends up eating it, he
is now ma’al as his eating takes it out of the reshus of hekdesh.

The Ran points out that even through normally we say that a person is koneh
objects that are within his daled amos, this case is different as since he said that
he wants the loaf to be hekdesh, he is also saying that he does not want to be
koneh it (as he wants it to be hekdesh). Therefore, since it was never his, he
cannot be considered as a gizbar and that is why he is ma’al on the entire loaf
when he eats it.
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The Ran explains that the Gemara is asking a rhetorical
question. That the Gemara is saying that it cannot be that the
person made this neder in order to prevent the other person from
stealing the bread because this is not a plausible possibility, as will
be explained.

This person made a neder to assur the bread from his friend.
But why did he do so? If the neder will only be in effect as long
as this person owns the bread, then the neder will be unnecessary.
Even without the neder the bread belongs to this person, and as
such, the other person will not be allowed to eat it as a person is
not allowed to take something that does not belong to him. This
being the case, there would be no reason that this person would
have to make a neder in order to stop the other person from eating
the bread. The Ran continues and says that it cannot be that the
person made the neder in order to prevent the person from
stealing it as people do not normally think in these terms. That
is, one could have thought to say that even though the bread
belongs to this person, he still made a neder in order to add to the
severity of the avayra of stealing from him. And to this the
Gemara says that this is not a plausible possibility as people don’t
normally think that people will steal from them.

If so, that the neder is not coming to forbid the bread to the
other person while it belongs to him (as the bread is already
forbidden to the other person as the result of the bread not
belonging to him) and it was not to prevent the other person from
stealing it (as people don’t typically think that people will steal
from them), why did the person make the neder? The only
conclusion that Rava says is plausible is that the person made the
neder to forbid the bread for the time that he will no longer own
it, that is, he made the neder to be in effect for even after he gives
it away to the other person.

The Ran explains that this person is concerned that the other
person will pressure him into giving his bread as a gift to him,
and therefore to prevent this from happening, this person makes
a neder to forbid the bread forever, that is, to forbid the bread for

even after the time that he gives it to the other person as a gift.

But now that this person made the neder, the other person
will not pressure him to give him the bread, because even if this
person would cave into the other person’s pressure, it will not
make a difference as the object will be assur even after he gives it
to the other person.

The Gemara answer that this point is not necessarily true.

He said to him 5% 9%
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Rava had said that it must be that the one making the neder
meant to forbid the other person even after the object was given
to him, because if he meant to assur the bread for the time before
the object was given as a gift, the object would anyway be assur as
one is not allowed to steal.

To which the Gemara now answers that this is not necessarily
true. It could be that the point of the neder is to forbid the other
person from going to this person’s home as a guest. That is, when
a person invites someone to come and eat in his home and gives
his guest food, when the guest eats the food, the food still belongs
to the host, not the guest. If so, it could be that the reason that
this person made this neder was to forbid the possibility of the
other person from eating in his home. That is, typically when a
person invites his friend to eat to his home, this invitation
includes the right to eat. Therefore, in order to prevent this from
happening, the person makes a neder that the other person will
not be allowed to eat his bread, even if he is invited to his home.
(That is, although normally a neder is not needed to prevent
another person from using someone else’s object, in this case a
neder was necessary as the invitation implied permission to eat.)

And if this is true, it could very well be that the person making
the neder never had intent to assur the object for the time period
after he gives away the object to the other person as a gift.

(Although we have explained the Gemara according to the
shita of the Ran, there are other pshatim in the Rishonim, »y
ov.)



